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This is an appeal for a variance in the alternative in connection with the Appeal of
Decision. The property owner, Amy L. Eastman, does not concede that this lot is subject to any
discretionary zoning approval for her proposed activities, but because the Zoning Commission
and the Zoning Enforcement Officer believe otherwise, she respectfully requests that the Zoning
Board of Appeals determine and vary the application of the zoning regulations in harmony with
their general purpose and intent and with due consideration for conserving the public health,
safety, convenience, welfare and property values solely with respect to this parcel of land where,
owing to conditions especially affecting this parcel but not affecting generally the district in
which it is situated, a literal enforcement of such regulations would result in exceptional
difficulty or unusual hardship so that substantial justice will be done and the public safety and
welfare secured.

Specifically, this parcel, as shown on the attached plan, contains a substantial area of rock
outcrop that precludes the orderly development of the lot for its single-family residentially use.
The rock outcrop is a unique, natural feature, not typically found on other lots in the area. Amy
Eastman did not create the exceptional difficulty or unusual hardship. It came with the land. The
presence of rock is a proper basis for the granting of a variance. See Rodenstein v. Board of
Appeal of Boston, 149 N.E.2d 382, 337 Mass. 333 (1958). https:/tinyurl.com/rockvariance

The requirements for granting a variance are described generally in Rathkopf’s Law of
Zoning and Planning:

57:13. Generally: Hardship and practical difficulty

The function which a board of appeals is most often called upon to exercise is the
power to pass upon applications for variances. The statutory standards for the exercise of
that power are expressed in different ways; most states follow the language of the model
state enabling act, which refers only to cases of "unnecessary hardship" without mention
of cases of "practical difficulty."' However, situations in which practical difficultics
appeared have been found by the courts to present the hardship and have been decided

| Standard State Zoning Enabling Act §7, reprinted in Vol. 5. However, the enabling acts
of some states refer to "difficulty” as well (e.g., New York, Delaware, Utah, and North
Dakota). The Pennsylvania Supreme Court defines “unnecessary hardship” in the context
of use variances as being “established by evidence that: (1) the physical features of the
property are such that it cannot be used for a permitted purpose; or (2) the property can
be conformed for a permitted use only at a prohibitive expense; or (3) the property has no
value for any purpose permitted by the zoning ordinance.” Marshall v. City of
Philadelphia, 626 Pa, 385, 97 A.3d 323, 329-30 (2014). The Supreme Court of Alabama
holds "An 'unnecessary hardship' sufficient to support a variance exists where a zoning
ordinance, when applied to the property in the setting of its environment, is 'so
unreasonable as o constitute an arbitrary and capricious interference with the basic ri ght
of private property.” McQuillin Law of Municipal Corporations (3d ed.) §25.167. Ex
parte Chapman, 485 So. 2d 1161, 1162 (Ala. 1986) (citation omifted).

See generally Variances Ch 58 at §§58:5 to 58:8, infra.




under that rubric. While the hardship involved in being unable to use property for a
specific permitted use which is particularly desired to be made of the property—because
collateral regulations pertaining to the size of the lot, or the bulk or location of structures
thereon, cannot be complied with—may not be the same kind of or as severe as the
hardship incurred where no permitted use may be made of it, frustration of the owner's
otherwise lawful intentions may well constitute hardship. Not all hardship is based
entirely on financial loss.?

Practical difficulty and hardship tend to overlap.® The Supreme Court of New
Jersey has pointed out that there is no practical difference between the two concepts:
“where 'peculiar and exceptional practical difficulties' exist, so logically does undue
hardship."* A Delaware trial court judge described one way of differentiating the iwo:

A variance from a setback requirement is an area variance that addresses the
exceptional practical difficulty in using a particular property for a permitted use.
An exceptional practical difficulty is present where the requested dimensional
change is minimal and the harm to the applicant if the variance is denied will be
greater than the probable effect on the neighboring properties if the variance is
granted. An applicant for a special use variance bears a heavy burden of showing
unnecessary hardship, since it is recognized that a prohibited use, if permitted,
would result in a use of the land in a manner inconsistent with the basic character
of the zone. The “unnecessary hardship” test is more burdensome to overcome
than the “exceptional practical difficulty” test.’

2 347 Humphrey Street, LLC v. Board of Zoning Appeals of City of New Haven, 160
Conn. App. 214, 125 A.3d 272 (2015) (economic hardship alone is insufficient to
support a variance); Chambers v. Smithfield City, 714 P.2d 1133, 1135 (Utah 1986)
(hardship is not demonstrated by economic loss alone. It must be tied to the special

circumstances, none of which have been proven here.); see also Vinson v. Medley, 1987
OK 41, 737 P.2d 932 (Okla. 1987).

? Loyola Federal Sav. and Loan Assn v. Buschman, 227 Md. 243, 176 A.2d 355, 358-59
(1961} (citing this treatise 3d ed.).

4 165 Augusta Street, Inc. v. Collins, 9 N.J. 259, 87 A.2d 889 (1952). And see generally
Variances Ch 58 at §§58:5 to 58:8, infra.

Connecticut. Jersey v. Zoning Bd. of Appeals of City of Detby, 101 Conn. App.
350,921 A.2d 683 (2007) (overruled by, E and F Associates, LLC v. Zoning Bd. of
Appeals of Town of Fairfield, 320 Conn. 9, 127 A.3d 986 (2015)), {(holding that zoning
ordinance cannot preempt state statute on hardship required for dimensional variance),

5 Riker v. Sussex County Board of Adjustment, 2015 WL, 648531, *2 (Del. Super. Ct.
2015) (citations omitted).




All that Amy Eastman wants to do is break up the rock outcropping by mechanical
mcans. No blasting will be used. She will take this broken up rock and soil around it and
regrade the lot to make it usable. Some rock will be used to make stone walls, typical of the
New England landscape, just as farmers did centuries ago. Some rock will be used for stone
foundations of new accessory structures. No rock or will be brought onto the properties. No rock
or soil will be removed from the properties. There will be no impact on the neighborhood from
trucks coming to and going from the properties.

Breaking up the rock outcrop and regrading will enable Amy Eastman to create play
areas of her children, construct as-of-right accessoty uses such as a gazebo, a woodshed, and a
barn, The removal of the rock and regarding with the soil will make it possible for Amy
Eastman to make economic use of her residential properties. The use is and will remain single-
family residential. The use before and after the work will be consistent with the zoning
classification, The work will improve the property and enhance values in the area.

What Amy Eastman requests in this variance is exactly what scores of ot owners and lot
developers, maybe hundreds of them, have done in town for decades with no approvals required.
It is not a mining operation and it is not a commercial venture. Amy Eastman owns a single-
family residential lot and wants to use it for that purpose only.

Amy Eastman is amenable to conditions on the approval of a variance including hours of
work Monday to Friday from 7 AM to 6 PM, 7 AM to 5 PM on Saturday and no work on
Sunday. She also agrees to allow the town zoning officer to inspect the work.




TOWN OF SOMERS
Office of Zoning Enforcement
600 Main Street
Somers, CT 06071

CEASE AND DESIST ORDIER

April 16, 2020
VIA: Certified and Regular Mail

Amy L. Easunan
40 Hallie Lane
Somets, CT' 06071

RE: 40 Hallie Lane, Somess, CT
Dear Ms. Eastman,
Please be advised that you are found o be in violation of the Somers Zoning Regulations as follows:

§ 214-5, Applicability; conformity with regulations required; prohibited uses, {Amended 6-3-1991,
effective 6-17-1991] '

The regulations set by this chapter within each district shall be minimum regalations and shall apply
uniformly to each class or kind of suucture or bind, and pacticularly provided that no land, building, structure
or premises, or part theccof, shall hereafter be used or occupied, and no building ot patt theteof or other
stracture shall be erected, constructed, reconstructed, extended, cnlacged, moved or altered, except in
conformity with all of the repulations herelu prescribed for the zone in which it is located. Uses that ace not
expressly permdited are prohibited.

ARTICLE XIT Earth Remaval and Filling

§ 214-66 Purpose,

The potposes of this article ave to presesve n cover arop on the land, to pravent erasion and to contiml any
excavation ox filling operations that may create a safety or health hazard o the public or the neacby property
owners ot be detrimental 1o the imimediate neighbothood or to the Town of Somers,

§ 214-67 Special use permit required,

No excavation or temoval of sand, gravel, cay, sofl, hurus, quarry-stone, tock or other cacth matevals and
no filling of land shall be allowed in any zone without a special use peemit, except as hereafter provided.

§ 214-68 Exemptions,

A special use peemit shall not be required o the necessary and incidental excavation or removal of 1,000
cubic yards or less of material on or from a lot ox patcel, or for any filling activity, only if such activity occurs
in connection with one of the following;

A A bonz fide construction o aliexation of a steucture fog which  zoning permit of special use permit has
been issued and the amount of material to be removed or filled has been approved by the Commission.
Topsoil or Joam may only be removed to the extent neeessary to allow permitted building or other
construction activities. Such topsoil ot lown shall be retained on the propesty and shall be re-spread on
the property following the completion of construction activities. Such topsoil and loam shall then be
reseeded or otherwise stabilized to prevent crosion. Topsoit or loany may be semoved from the property
only if the applicant demonstrates to the Zoning Commission that. such malerials cannot he practically
reused on the property.

B, The Jandseaping of a lot having one or more existing structures,




C.

JEA

Nogmal agricultueal opeeations.

"The construction ofpond\ for agricultueal or conservation putposes, provided that the makerial
removed is left on the site, that the excavation ot construction does not affect uny walercoutse or
wethinds deainage or flow and will not cause soil erosion or sedimentation problems and thar any other
state or municipal permits required for such actvity have been issued,

A bonded or otherwise secored subdivision approved by the Planning Commission. .

§ 214-69 Site play requirements.
Tn addition to auy other tequirements for site plans under these regulations, the site plan for an excavalion,
remaovat or hlling activity shall include the following information:

Al
B.
C.
.
Y.

o

1

H.

1.

K

Location of area Lo be excavated ot filled and proposed commencement and completion dates.
A detaled statement of the nature, extent, timing and purpose of the opesation,

Depth of existing topsoil at various locations.

Depths to water table before and after the operation,

Proposed truck toutes. Access and egress o and from the property must be at least 100 feer from side
and rear fot lines,

Proposed iruck circulation within the property.

Existing and proposed deninnge ot the premises.

Proposed measutes for control of ranoff, soil erasion and sedimentation.

Fixisting topoggaphic contour lines on the premises and proposed final contou lines tesulting from the
intended excavation, removal o Glling, shown on a map, drawn to scate of not more than 40 fect to the

inch, and with contour intervals of no greater than five feet. Contour lines nmst be shown for all seas
v1thm, and within 100 feet of, the site of the proposed excavation, removal or filling.

Al existing buildings or structures on the site and any buildings, structutes ot uses being applied for.
Surcounding propettics and streets.

§ 204-70 Issvance and rencwal of specind use permie,

Al

M

)

(3)
“

“The Zoning Commission may issue or renew a special use pclmit for excavation, removal ox ['lliing
operations involving carth products and shall establish an expiration date for any special use pesnit
issued putsuant to this acticle which shall not exceed one year from the date of issuance. This special
use permit shall be filed in accordance with § 214-102F(6) of these regulations prior to commencement
of any opetations.

The Zoning Conuuission may renew a special use permit if it deteninines that the operation, as carried
o, is th compliance with these regulations aud with any and all conditions set forth in the permit. No
special use pevnit shall be renewed unil the Commission or its authorized agent has inspected the work
under the previous permit. A project may be divided into stages and approval shall be required by the
Commission before each stage is undertaken if deemed necessary or desivable by the Zouing
Commission, [Amended 4-16-2601, effective 5-12-2001)

No special use peemit shall be issued or renewed pursuant to this acticle unless the following conditions
are met

The activity shall not sesult in the cecation of any shaip declivities, pits or depressions, soil erosion, soil
fertdlity problems or permanendy depressed land values, or create any drainage oz sewage problems ox
othet conditions which would impair the use or ceuse of the property or neighboxing property in
accordance with these Zoning Regubations or which would create 2 nuisance.

The activity shall be in hacmony with the general purpose and intent of these regulations and shall not
have an advexse affect on any existing or potential surface water ox groundwater supplies.

‘Lhe premises shall be excavated and graded in conformity with the proposed plans as approved.

During the period of excavation and removal, q(!cqu'tte barticacdes and/or woven fences with middle
posts, “foa feet in licight, shall be erected for protection of vehicles and pedestrians.

No heavy equipment other than for digging, leveling, loading and cauting excavated material shall be
used on the site, and no matesial shall be processed on the site, unless permission, in weiting, is ficst
obtained from the Zoning Commission.

At all stages of operation, proper dainage will be provided to avoid the occutrence of stagnant walcr
and to preveat interference with and contamination of surface watee and groundwater,

During and after the excavation, removal or Alling, the site shall be clenced of debris.
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silt and sediment shall not be permitted to yun off the site and settlement basins shall be used 1o control
sedimentation.

Allarable soil from any excavation or fill avea shall be set aside snd retained on the premises, and shall
be respread over the affected area and permanently sceded upon completion of the entire opeeation or
any part thereof,

Unless a plan for removal is coordinated with the owner of an adjacent tract and approved by the
Comnission, no activity involving ot related to the removal of eaeth matetials or the filling of land shalt
be conducted nearer than 100 feet fram any property line. 11 the final grade of any excavated or: filled
arca will be below the established elevation of a street, no activity involving or: refated to the removat of
caeth materials o the (itling of land shall be conducted nearer than 100 feer from such street line. Such
prohibited activities inchude, but ave not limited Lo, excavation, removal, stockpiling and clearing,
Measurement shall be made from the property line o steeet line, as appropeiate, to the neatest poiot of
such removal, filling or other activity. [Amended 6-15-1998, effcctive 7-1-1998]

In avens in which the natural vegetation within any such one-hundred-loot buffer avea is not, in the
opinion of the Conunission, sufficient to provide sceeening of adincent propetties or streets from dust,
noise, crosion, draivage or other potential problems arising from the activity, the Commission may
recuire that suitable plantings or other screening be provided by the applicant.

Notwithstanding the foregoing provisions, the Conmission may allow any buffer avea to be crossed by
a driveway of other accessway not 1o exceed 28 fect in width and as closc to 90° through the buffer avea
as possible if such access is necessary to allow the conduct of the proposed activity, or if it would be
more reasonable and prudent than any altemative sccess. The Jength, cost, location and othet
characteristics of any alternative access nvay be considered by the Commission in determining whether
such access would be more reasonable or pradent.

Earth products removal aperations shall not be permitted to excavate to a depth any closer than five
teet above the site’s high-water table.

Proper measuces shall be taken to mininize the pencratdon of dust on access xoads or dri\'cwayé, and to
minimize the nuissnice of noise, flying dust and rocks, both on and off the premises, including any
nuisance created by tracks hauling nway ot delivering tnaterial. I considesed necessaty by the Zoning
Cowmmission, a limitation may be placed upon the stockpiling of excavated ox fill material. Loeal steeets
shall be kept clean by the permittee of the bank at all times.

Upon completion of an approved opetation, the fnal prades in any aven excavated ox filied shall not he
steeper than three to one (3:1), horfzontal to vertical, or whatever lesser slope is necessasy to niintain
stability under pasticolar soil conditions, and this arca shall be covered with not fess than six inches of
topsod), and, unless put under cultivation, it shall be teated with two tons of lime peracie, 1,000
pounds of 10-10-16 feutilizer per acte and permanently sceded. A permancent grass mixture and/or trees
spaced apart not more than seven feet on center shall be planted on the re-stabilized area. These plans
shall be refersed to the Tolland County Soil Conservation District for recommendations.

Machines and tracks working in, to and from the pit avea shall be properdy moffled and covered at all
times.

All teueks shall be requived to take the shortest distance to a state roadh.

Fopsoil or loam shall not be removed from any property except in accordance with § 214-68.

‘The site will be subject to continuously conform to the State of Connecticat Guiddlines for Soil Frosion
and Sediment Control, as amended.

§ 21471 Blasting; operation standards and hous.

A

B.

Blasting For the removal of earth producis shall not be permitted utiless written approval is grated by
the Zoning Commission and any other local or state agency having jurisdiction over blasting operations.
An applicant for any activities involving blasting shall he required to show that the blasting will not
cause a nuisance or damage (o neachy propety.

At no time shall more than one undivided area, which area shall not exceed three acres in size, he
opened within the tor, it being the intent of these regulations that the remainder of the lot either shall be
undisturbed lasd ar shall have been restored or stabilized in accordance with § 214-70C(13). Boundaty
stakes shall be maintained at all times for the purpose of inspection for compliance.

No excavation ot (illing shall be petmitted within 50 fect of a wetland or watercourse unless the
applicant demonstiates that such excavation ot (illing will not adversely affect the water quality of such
wethinds or watercourse or cause crosion of or sedimentation into such wetland ot watercourse. The




applicant should be aware that # permit fiom the Somers Conservation Commission may be requived in
such cases,

D.  No activity connected with any excavation, removal or filling operation may be undertaken on any
Sunday ov any legal holiday; or eatlict-than 7:30 a.m. not continue afeer 5:30 pan. Monday through
Eriday; or earlier than 8:00 a.un. nor continue alter 12:00 noon on Sataeday, No pioccssmg of earth
products shall ke p!'\cc on Saturdays. Pr: occssmg of earth products in cases of emerpencies may be
granted by special permission of the Zoning Commission.

Ti. Asa condition for granting a special use permit, the Zoning Commission shall decide on the total
number of acres to be excavated and the depth of the operation,

I’ Filling operations shall be catsied on in such a manner as to prevent the beeeding or hatboting of
insects, rals ov other vermin, and to prevent the transport of fill o excavated material, o any waste or
debis, off the piemises by winwd, water o ather causes.

G, No crushing or separating operations shall be permitted unless, after a public hearing is held, wiitten
approval is geanted by the Zoning Commission.

H.  Failure to meet any requirement shall by the jssuing of a peonit, repacdiess of whether sucl Failure was
caused by the applicant, any predecessor in title or any other person.

It is my understanding, and vader the direction of our Town Attorney Casl Landolind, this
tegulation applics to excavation by any method, including blasting and /or jackhammeting,
An application was submitted on Januacy 2, 2020 for a Special Use peamit from the Zoning
Commission

To date, due to the COVID-19 pandemic, the Zoning Commission has not schedoled a public
hearing for your application, therefore, NO excavation shall be done. Concerns have been brought
to the Town’s attention regarding on-going excavation, noise, possible earth removal and heavy
equipment entering and exiting the property.

You are hereby ordered to cease and desist the activity identified as a zoning violation upon
teceipt of this Order. Your failure to do so will result in further enforcement action. Connecticut
Genetal Starate See, 8-12 authorizes the institution of a lawsuit to enforce the zoning regulations
atd provides for the assessment of fines, penalties and costs.

You may appeal this Order to the Somets Zoning Board of Appeals in accordance with Section 8-7
ol the Connecticut Genetal Statutes. The appeal shall be filed with the ZBA in the Fand Use Office
located in Town Hall, 600 Main Strcet, Somers, CT. The appeal shall be filed no later than 30 days
after your receipt of this Order. Failure to appeal this Onder ot cotrect the violation within the
tmeframe prescribed herein will result in the referral of this matter to the Town Altorney for legal
action.

Should you wish to discuss this matter in mote detail, please contact the Land Use Office directly.

Best Regards, «

é‘) yerz>
L ,} nnifer Roy, CZIEO
Zaoning Entorcement Officer

Ce: Attorney Catl Landoling, Town Attorney
Attorney John Parks
C.G. Bud Knotr, Jr.., First Selectiman
Jilt Conldin, Zoning Commission Chair
Jefbeey Bord, Ditector of Land Use




The Law Offices of John H. Parks

352A Billings Road, Somers, CT 06071 » Phone: 860-749-0797 « Fax: 860-749-0453

B Conklin, Chairpersen
Zoning Commission
Town of Somers

600 Main Siveet

Somers, CT 06071

Re: Withdrawal of Special Use Permit Applications, 40 and 42 ITallie Lane
Dear Chairzerson Conklin,

Amy Eastman, the applicant for the two above-referenced Special Use Permit (SU M

applications, withdraws her applications.

At the time they were submitted, we were unaware of the pattern and practice of the
Zouning Commission (Comunission) and the Zonin g Enforcement Officer (ZEO) with regard (o
the excavation, removal, and filling of rock and soil on parceis where no material is brought into
or removed from, the property.

3}

Afler receiving the Town Attorney’s opinion ietter of February 11, 2020, we undertook a
veview of the Somers Zoning Regulations (Regulations), the case law in Connecticut, and most
importzatly, the pattern and practice of the Commission and ZEO with regard to excavation,
.i"cim)v‘di, avd Sihng.

We engaged Dwight Merviam for his opinion and assistance in our review and
tnvestigation. ilis opinion letter and supportiag affidavits are enclosed.

e have concluded that no SUP is required for the work currently underway on the two
lots [ was unuecessary and, 5 ndeed, mpermissible for the applicaut to make SUP applications
Jor this work. The Regulations, case faw, and consistent pattern and practice of the Commission
and ZEO with regard o property owner., excavalmg, removing within the limits of their
property, and filling as part of fandscaping. where no material is brought into, or removed from,
the property teads to but one conclusion: Aagy Basiman’s work in breaking up rock and
regrading 5ol on her twe lols iy us-of-right and not subject to any SUP requirements under your

Regulations as vor have consistenily isterpreted ard applied them.

Licensed in Connecticut & Massachusetts




Enclosures

Copy to (w/encls.):

Jennifer Roy, Somers Zoning Enforcement Officer




DWIGHT MERRIAM

Attorney at Law
80 Latimer Lane

Weatogue, Connecticut 06089
dwightmerriam@gmail.com
8§60-6351-7077

April 29, 2020

John H. Parks, Esq.

Law Office of John H. Parks
352a Billings Rd

Somers, CT 06071-2022

Rer Amy Fastman, 40 and 42 Hallie Lane, Somers, Connecticut,

Dear John:

On behalt of your client, Amy Eastland, owner of the above-referenced ots (<40 Hallic”
and “42 Hallie™), you have requested my review of the Town of Somers Zoning Regulations
("Regutations™) to determine what permits are required pursuant to the Regulations to excavate
rock and soil on 40 Hallie and 42 Hallie, where the rock and soil are not removed from either one
o the lots, but are retained and utilized in sculpting the landscape and constructing stone walls.
As part of this review, you have asked me to comment on the opinion by Somers Town Attorney
Carl Landolina, dated February 11, 2020 (“Town Attorney’s Opinion Letter™).

This is a limited opinion in that it is restricted to a review of the Regulations, Connecticut
case law, and the pattern and practice in the Town of Somers with regard the excavation of rock
and soil, in the context in part of the Town Attorney’s Opinion Letlter.

| express no opinion as to what permits and approvals are required if blasting is uscd.
also express no opinion as to inland wetlands and watercourses. | note that you have informed
me that no wetlands approval is required as all of the proposed activity is outside of regulated
wetlands and watercourses and associated upland review areas and that appropriate soil erosion
and sedimentation controls have been designed by a registered civil engineer and will be
implemented. .

Backeround

ILis proposed to break up rock outerops at 40 Hallic ane 42 Hallie through mechanical
noeans or by blasting and to independently regrade the two lots with the broken rack and other
soil cxcavated in the process of breaking up the rock. It is estimated that over 1,000 cubic yards
of carth products will be excavated and regraded on each of the two lots. 42 Hallic is
approximalely 40 acres and has the largest area of rock outcrop, a substantial portion of which
would be used (o construct stone walls on the property typical of the historic farming landscape
0 Somers. The same work would be undertaken at 40 Hallie. The regrading on both lots is in




support of plans to ultimately construct as-of-right accessory uses. 40 Hallie is in the Residential
A-1 Zone and 42 Mallic is in the Residential A Zone.

In the summer of 2019, the Town of Somers Zoning Enforcement Officer (“ZIZ0™Y} issued
a cease and desist order alleging that the breaking up of the rock outcrop and retention of the
material on-site either required certain zoning approvals, specitically a Special Use Permit
("SUP”) (40 Hallie), or was wholly prohibited (42 Hallie). The ZEO later withdrew the cease
and desist order [or reasons not relevant to this opinton.

The Resulations

Relevant Provisions

§ 214-4 Definitions.

For the purposes of these regulations, the terms, phrases and words listed below have the
meanings thereafter stated:

ACCESSORY BUILDING OR STRUCTURE
A supplewental building or steucture, the use of which is subordinate or incidental to that of

the principal building or structure and which is located on the same lot or a contiguous lot
under the same ownership.

ACCESSORY USE .
A use of'land, or of all or a portion of a building or structure, which is subordinate or
wcidental to the principal use of the land, building or structure and which is located on the
same lot as the principal use or on a contiguous lot under the same ownership.

EARTII REMOVAL

Removal of any kind of soil or carth matter, including topsoil, sand, gravel, clay, rock or
simitar material, or combinations thereof.

Article VI
Accessory Uses
§ 214-38 Use; loeation; height regulations.
A. Accessory structures customarily incidental o any use permitied herein are allowed,
provided that such accessory structures shall not include any advertising signs, signboards

or posters, except for small announcement sigus or a farm name as provided under §§ 214-
57 and 214-38.

B. Anaceessory building, including those attached to a main building by means of a
breczeway or a roofed passageway ot other con nection, shall not be used for residential

purposes, except as specifically provided elsewhere in these regulations.

C. A bam, stable or garage may be erected to the same height Limits as the main building.



D. Accessory buildings on a residential lot may include private gatages in which not more than
one space may be occupied by a commereial vehicle.

Arficle X1
Earth Removal and Tilling
§ 214-66 Purposc.
The purposes of this article are to preserve a cover crop on the Jand, to prevent erosion and to
control any excavation or filling operations that may create a safety or health hazard (o the public

or the nearby property owners or be detrimental to the immediate neighborhood or (o the Town
of Somers.

§ 214-67 Special use permit required.

No excavation or removal of sand, gravel, clay, soil, humus, quarry-stone, rock or other carth
‘materials and no filling of land shall be allowed in any zone without a special use permit, except
as hereatter provided.

§ 214-68 Exemptions,

A special use permit shall not be required for the necessary and incidental excavation or removal

of 1,000 cubic yards or less of material on or from a lot or parcel, or for any filling activity, only

if such activity oceurs in connection with one of the following:

A. A bona fide construction or alteration of a structure for which a zoning permit or special use
permit has been issued and the amount of material to be removed or filled has been
approved by the Commission. Topsoil or loam may ouly be removed to the extent neccssary
to allow permitted building or other construction activities. Such topsoil or loany shatl be
retained on the property and shall be respread on the property following the completion of
construction activities. Such topsoil and loam shall then be resceded or otherwise stabilized
to prevent erosion. Topsoil or loam may be removed from the properly only if the applicant
demonstrates to the Zoning Commission that such materials cannot be practically reused on
the property.

B. The Jandscaping of a lot having one or more existing structures. ..,

E. A bonded or otherwise secured subdivision approved by the Planning Commission.

§ 214-98 Area, yard and buik regulations; permitted uses and ACCESSOTY usces.

. Schedule of Permitted Uses.
Schedule of Permitted Uses

Primary Uses Districts

A A-1 B

2



Schedule of Permitied Uses
Primary Uses Districts

7. Removal of carth producis N SU SU

C.  Schedule of Permitted Accessory Uses.

Schedule of Permitted Accessory Uses

Districts

Permitted Accessory Uses A A1 . B
15, Accessory uses and structures in accordance with X X X

§ 214-4, Avticle VI, §§ 214-92 and 214-93 and this

section

Interpretation of the Reoulations

A fair reading of the Regulations requires defining terms not expressty defined:
excavation, removal, and filling. The meaning of these terms is determined by the use in context
and how the Zoning Commission (“Commiission”) and ZEO have applied them. Case Jaw in
Connecticut and elsewhere is not particularty helpful. Dictionary definitions may aid in
determining common meaning.

“Excavation” is defined by Merriam-Webster to include “to dig out and remove.”
“Remove,” again (urning to Mertiam-Webster, connotes taking away: “lo change the location,
position, station, or tesidence of” and “to move by lifting, pushing aside, or taking away or off.”
To dig out rock and soil is to excavate but excavate also includes removal and removat YEQUITES
that the material be taken away. Itis not “taken away” under the facts of this activity because it
remains on the lot.

“Filling” is defined to describe, again following Merriam-Webster, “something used to
till a cavity, container, or depression.” Sculpting the landscape to prepare it for the placement of
permitted accessory slructures, such as stone walls and outbuildings, including barns, is nol
filling a cavily. :

X



Where the Town Attorney’s Opinion Letter misses the mark in appiying these
commonly-held definitions is in the context of the regulatory scheme itself,

First, § 214-98.8.7 “Removal of Earth Products” can only mean an excavation leading to
the transport of materials off-site. The provision does not apply 1o the proposed activity at cither
40 Hallie or 42 Hallie because there is no removal and in both instances the work is an integral
pact of undertaking one or more of the enumerated accessory uses allowed as-of-right, namely,
preparing the landscaping by sculpting to enable construction of accessory structures,
Consequently, it is my opinion that this seclion does not apply to the proposed activity of rock
and soit excavation on both 40 Hallic and 42 Hallie.

The Town Attorney’s Opinion Letier concludes that there can be no excavation on 42
Hallie, even with a Special Use Permit, as he argues is required Tor 40 Hallie, because “Removal
of Barth Products™ is not a permitted use.

The Town Attorney’s Opinion Letter states that Article XIT is controfling. Article X1l
includes:

§ 21467 Special use permit required.

No excavation or removal of sand, gravel, clay, soil, humus, quarry-stone, rock or other

carth materials and no filling of land shall be allowed in any zone without a special use

permit, except as hereafter provided.

The “hereafier provided™ is a 1,000 cubic yard exemption from the Article X1 Special
Use Permit (*SUP™) requirement only. The Town Attorney’s Opinion Letter makes this clear in
stating that: “Specific language as to how each use is regulated is found in the particular sections
vegulating those uses.” (emphasis added).
The 1,000 cubic yard exemption is not a eeneral exception from the rest of all of the
requirements of the Regulations. It only applies, in the view of the Town Attorney’s Opinion
Letter, to Article XII. Pursuant to § 214-98.B.7, an SUP is not permitted for any “Removal of
Earth Products™ in the Residential A Zone. The Town Attorney’s Opinion Letler equates the
excavation referred o in § 214-67 “No excavalion or removal” with § 214-98.B.7 “Removal of
Earth Products.”™ They are one and the same in the Town Attorney’s Opinion Letter: excavalion
and removal and filling ave all part of any activity that involves any movement of earth products.

This conchusion is facially untenable because it would not permit rock and soil in any
amount o be excavated in the Residential A Zone under any conditions. This logically cannot
be true. The illustration, argumeniiit ad absurdum, is that a homeowner who digs a post hole in
the Residential A Zone violaies the Regulations. Because the Town Attorney’s Opinion Letter
stales that Article X1i controls, there is no potential exemption from the SUP that is not
permitled regardless in the Residential A Zone, even for excavation, removal, and filling under
1,000 cubic yards,

Second, if'it does not apply to the excavation of eacth products in the Residential A Zone
where the work is either in furtherance of initial construction or subsequent improvements after-




the-act, ¢.g. as-of-right accessory uses, then it does not apply in the Residential A-1 Zone either,
wheve the cuavatcd material is retained on-site.

The oni)’ way that § 214-98.B.7 “Removal of Earth Products® makes sense is if the
principal use is the mmmfr 01 eatth products for transport and sale off-site. 1fit were otherwise,
the same Special Use Permit requirement and exemptions would necessarily apply in all zones.

Sculpling of the landscape with excavated carth products otiginating on site is not {illing,
espectally so under the facts of 40 Hallie and 43 Hallic where there are no cavities being hlled
and the rock wili be used for stone walls.

Finally, Article XIt Earth Removal and Filling, § 214-66 Purpose, is precatory and in no

way controtling in defining the subsequent terminology used and applied in the regulatory
provisions.

Estoppel

Case law in Connecticut and nationally is unhelptu! to both the Town and the properly
owner in interpreting these definitions and the Regulations. Common dictionary definitions give
some indication of what they should mean. In this instance, however, we fortunately have
overwheliming, compelling, and incontrovertible evidence of what thc definitions mean and how
they are interpreted by the Commission and ZEQ and applied under the Regulations.

Enclosed with this opinion are affidavits of a civil engineer and a former Somers town
pltanner. Their sworn statements are based on a combined experience in town of more than half a
century. They describe the scores and perhaps hundreds of individual tots and numerous
developments over many years wheve the Commission and the ZEQ have consistently treated
excavation, removal, and filling of over 1,000 cubic yards on individual fots as umcgulalcd
activitics, where the material has been retained on the lots.

This pattern and practice not only adds meaning to the definitions and their use in the
Regulations, but it makes seuse in the regulatory scheme intended to address mining for profit
ancl massive undertakings involving large volumes of material hauled into sites and removed
over town highways in caravans of large dump trucks.

My opinion, based on the enclosed sworn statemnents and the common law of equilable
estoppel in zoning in Connecticut, Sec e.g., West Hariford v. Rechel, 190 Conn. 114,459 A.2d
FOLS (1983) (municipality could be estopped from enforcing its zoning regulations because of' a
long-standing pattern of unchallenged conduct), is that the ZEO is estopped from requir ing any
zoning approval of the proposed excavation, removal, and filling on 40 Hallic and 42 Hallie

because (he longstanding pattern and practice has becn to allow such activities to be conducted
as-of-right.

And even if the formal requiterents for equitable zoning cstoppel were not met, though |
believe they are readily demonstrated, the pattern and practice foliowed by the Commission and
ZEQ serve Lo detine the otherwise-not-defined terms that some might argue are ambiguous. In
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shott, my opinion is that “excavation” does not include breaking up rock and digging up soil it
the material remains on the site. “Removal,” in my opinion based on this patlern and practice,
only refers to rock and soil taken from the site, not material remaining on the property. [finally
“filling,” in my opinion, means to place rock and soil in evident holes and in below-grade
depressions of some depth, and does not include sculpting for further development of a site,
where no material is brought in from elsewhere,

b

Sincerely,

C

Dwight Merriam

Enclosures




STATE OF CONNECTICUT )}
COUNTY OF TOLLAND ) ss.
TOWN OF SOMERS )

APRIL 24, 2020

COMES NOW Patrice Carson being first duly sworn, under oath, and states that the
following information is within her personal knowledge and belicF:

I. I was the first Town Planner in the Town of Somers, Connecticut.

2. My resume includes the following:

o a0 TP

=T

Bachelor of Arts in Geography/Urban Studies-University of Connecticut
Managers in Government — University of Connecticut

American Institute of Certified Planners

Connecticut Association of Zoning Enforcement Officials
Connecticut Chapter of the American Planning Association
International City/County Management Association

Town of Somers Planning Department
Town of Coventry Planning Department

Pioneer Valley Regional Planning Commission

3. ['was the Town Planner in Somers from September 1987 through June 2009,

4. As the Town Planner my work entailed, among ol

applications with:

e e os
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n.

‘The Somers Town Engineer
The Somers Town Attorney

The Somers Zoning Enforcement Officer

ier things, reviewing subdivision

The Somers Wetland Enforcement Officer

The Somers Town Sanitarian

The Somers Planning Commission
The Somers Zoning Commission
The Somers Wetlands Commission
The Somers Zoning Board of Appeals
Vartous town officials

Various county and state officials
Various local developers and builders
Subdivision applicants

Subdivision applicants’ surveyors
Subdivision applicants’ engineers




p- Subdivision applicants’ soil scientists
q. Subdivision applicants’ attorneys

5. As Town Planner T became knowledgeable of:

a. Somers Zoning Regulations
. Somers Subdivision Regulations

¢. Somers Inland Wetland Regulations

d. Various land use state statutes

e. Various land use regulations

t. Various land use cases

. Varous land surveying laws, terms and functions

h. Reading and understanding survey plans

i. Reading and understanding engineering plans

j-  Reading and understanding wetlands plans

k. Blasting contractors

[.  Requirements relative to blasting of various types of ledge and rock relative to
subdivision construction

m. Local landscaping projects

n. Field visits to subdivision construction sites

0. Town Atloiney opinions issued regarding the interpretation of the Somers
Zouning Regulations in a variety of siteations

7. For the majotity of the time I was Town Planner, I also was a resident of the Town of
Somers. After 2009 1 continued (o be a resident of the Town of Somers and I am a
resident of the Town of Somers to this day.

8. In my capacity as Town Planner, I became familiar with ARTICLE XII of the Somers
Zoning Regulations, §§ 214-66 to 214-76.

9. During my tenure as Town Planaer, 1 attended the Somers Zoni ng Commission
meetings.

10. During my tenure as Town Planner, the Staff of the Land Use Departiment as well as
the members of the Somers Zoning Commission referred to Special Use Permits issued
pursuant § 214-67 as Gravel Permits and the regulation of Gravel Permits was the only
time that section of the Somers Zoning Regulations ‘was used.

I1. During my tenure as Town Planner, | attended and/or was involved in all of the
Gravel Permits granted during that time period.

2. I am aware that some of the Gravel Permits granted during my tenure as Town
Planner continued to have their Gravel Permits renewed by the Somers Zoning

Commission utilizing the same permitiing procedures that were in place during the time |
was Town Planner.




13. T am aware of examples of earth excavation allowed by the Town of Somers that
involved excavation or removal of more than 1,000 cubic yards of material on the lot ot
parcel that were not required to obtain Special Use Permits pursuant to § 21 4-07, because
they were not gravel mining operations.

14. L have reviewed the Legal Opinion dated February 11, 2020, prepared by the Somers
Town Attorney relative to §§ 214-4, 38, 66, 67, 68, 98 of the Somers Zoning Regulations.

15. During my tenure as Town Planner, neither the Somers Town Attorney, the Land Use
Staff nor the Somers Zoning Commission ever applied the scctions of Article X1 in the
manner or situation expressed in the February 11, 2020 Legal Opinion,

16. In the 22 years [ served as Town Planner, 1 was also familiar with § 214-68 E ol'the
Somers Zoning Regulations.

17. In the 22 years 1 was Town Planner, | was aware of mote than 40 subdivisions
approved by the Town of Somers Planning Commission.

18. None of the subdivisions the Planning Commission approved in the 22 vears | was
Town Planner were required to obtain Special Use Permits from the Somers Zoning
Commission for earth products, excavation, removal, or filling puarsuant to any provision
of the Somers Zoning and Subdivision Regulations, including §§ 214-67 & 68 £ of the
Zoning Regulations.

19. In my experience in Somers and elsewhere, 1,000 cubic yards is not a large volume of
material to be excavated, removed, and filled for an average lot in connection with the
coustruction and landscaping work typically involved in most subdivisions, especially if
the subdivision plan included the construction of a road.

20. In the 22 years [ was the Town Planner, (he Somers Planning Commission never
required any developer of a subdivision it approved to obtain a variance from the Zomng
Board of Appeals to excavale, remove, or fill on a lot for any amount of rock and soil
under any provision of the Somers Zoning Regulations, including §§ 214-68 E, where the
material was retained on site,

21. The construction of many of the subdivisions approved by the Town of Somers
Planning Commission in the 22 vears T was Town Planner involved the excavation,
removal, and filling of substantially more than 1,000 cubic yards of material.

22. 1f necessary, I can provide a much more detailed Affidavit specifying:

a. Names of subdivisions
b. Names of developers

¢. Names of parcels of property
d. Names of surveyors
e. Names of engineers

|95




[. Names of attorneys
g. Names of town officials
h. Nawes of subdivisions where blasting was done
i.  Calculations of cubic yards of rocks and soil excavated, removed, and filled in
ihe 40, more or less, subdivisions approved by the Somers Planning
Commission in the 22 yea:'s-thﬁ’t I was Town Planner.
;o A ‘J
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T T

Patrice Carson

STATE OF CONNECTICUT)

) ss. Somers April 24, 2020
COUNTY OF TOLLAND )

On this the 24™ day of April, 2020, before me, John H. Parks, the undersigned
olTicer, personally appeared, Patrice Carson , known to me to be the person who

subscribed to the within instrument and acknowledged that she executed the same lor the
purposes therein ¢ontained.

In witness whereof T hereunto set my hand.

| /}//

John H. Parkd/
Commis’sﬁmer ofithe Superior Court




STATE OF CONNECTICUT )

COUNTY OF TOLLAND } 8.
TOWN OF SOMERS ) APRIL 29, 2020
AFFIDAVIT

COMES NOW James E. Ussery, Ir.; being first duly sworn, under oath, and states that
the following information js within his personal knowledge and belief:

I. Tam a Land Surveyor licensed to practice in the State of Connecticut since 1987,

[

- My resume includes the following:

AAS, Paul Smiths College 1973, Forestry/Land Surveying

Licensed Land Surveyor State of Connectjcut

Member National Society of Professional Surveyors

Tolland County Director, Connceticut Association of Lasd Surveyors

3. L amw a member of J. R, Russo & Associates, LLC, which is a firnx (hat employs Land
Surveyors and Professional Engincers, with an office located at 1 Shoham Road, Sunite 3
in Last Windsor, Connecticut.

4. Part of my work as a Land Surveyor invelves representing land owners involved in a
variety of land use projects before various tand use commissions, including but not
limited to, Zoning Commissions, Planning Commissions, Planning and Zoning
Commissions, and Inland Wetlands and Watercourse Commissions in Towns throughout
the State of Connecticut,

5. Part of my work representing land owners before various fand use commissions in
Towns throughout the State of Commectiowt requires me to become familiar with both
local land use regulations as well as a number of state statetes and regulations governing
land use in the State of Connecticut,

0. My work on land use projects in various Connecticut Towns requires reading and
discussing wiih the staff of that Town’s Land Use Staff and sometimes the Town's
Atlorney (he application of the Town’s Subdivision and Zoning Regulations regarding
my client’s proposed uses of their land in those towus.

7. During my career, T have tepresented land owners in the Towi of Somers before the
Towr of Somers’ Zoning Commission, Planning Commissions, and Conservation
Commission serving as the Inland Wetlands and Watercourse Conunission on a regular
basis since 1988,




8. Amongsi other land use projects, over the years, [ have represeated fand owners in the
Town of Somers in both applications for subdivisions as well as applications tor Special
Use Penmits for Earth Removal and Filling pursuant to ARTICLY XTI of the Somers
Zoning Regulations, §8 214-66 to 214-76.

9. As with land use projects in any of the Towns I work in, with my Town of Somers land
use projecis, over the years, 1 have discussed the land use projects T have worked on with
the Land Use Staff in the Town of Somers.

L0, While working on Special Use Permit Applications for Barth Reroval and Filling
pursuant o ARTICLE XIT of the Somers Zoning Regulations, §§ 214-66 to 214-76.

the Statf of the Somers Land Use Depactment as well as the members of lhe Somers
Zoning Commission referred to Special Use Permits issued pursuant § 214-67 as Gravel

Permits and in ray expetience, that was the onty time that section of the Somers Zoning
Regulations has ever been used.

PEdnthe Town of Somers, Gravel Permits need (0 be renewed QVENY year,

L2, One of the Gravel Permit applications that miy firm worked on was the Wood Girnvel
Pesmii, which was approved by the Somers Zoning Commission under the Earth
Removal and Filling provisions of the Somers Zoming Regulations in 1988.

13. My firm has continued to represent the Wood Gravel operation since it was approved
in $988, which means my fism has been hefore the Somwers Zoning Comuission every
yvear sinec E988, that is 32 times.

B In preparation for and attendance at all of those Somers Zowng Cornmission
meetings, the Somers Zoning Commission members as well as the Staff of the Somers
Land Use Department has consistently referred o both the original Special Use Permit
Applications for Earth Removal and Fillmg pursuant to ARTICLE X1 of the Somers
Zaning Regulations, §§ 214-66 to 214-76, as well as all of the renewals under those
scetions as Gravel Pevmits applications and Gravel Permit renewals.

15, Many times when the Town of Somers Zoning Commission would schedule the
renewal application for the Wood Gravel operation, it would schedule the renewal
applications for the other gravel operations located in the Town of Somers for the same
night. As a result, when T appeared before the Zoning Commission for my client’s
renewals, I witnessed the way the Zoning Commission handled all ol the other gravel
operations in the Town of Somers. The Somers Zoning Commission and Land Use ST
handled the other local gravel operations in the same wranner they handled the Wood
Gravel Permits and Renewals thereof,

16. Tam aware of examples of earth excavation allowed by the Town of Somers tha
mvolved excavation or removal of more than 1,000 cubic yards of material on the lot or
parcel that were not 1equired (o obtain Special Use Permits pursuant o § 214-67, because
they were not gravel mining aperations,
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17. L have reviewed the Legal Opinion dated February 11, 2020, prepared by the Somers
Town Attorney relative to §§ 214-4, 38, 66. 67, 03, 98 of the Somers Zoning Regulations.

18. The Town of Somars has had the same Town Attorney since the early 19907,

19, In all of my work representing land owners in the Town of Somers concerning Barth
Remaval and Filling under the Somers Zoning Regulations, neither the Somers Town
Attorney, the Land Use Stalf nor the Somers Zening Commission ever applied the
sections of Article X1 in the manner or situmion expressed in the Febroary 14, 2020
Legal Opinion.

20. Tnn the 32 years { have worked representing land owners in the Town of Somers
concerning subdivisions of their land, 1 was alse familiar with § 214-68 I of the Somers
Zoning Regulations.

21 Inthe 32 years | represented tand owners in the Town of Somers concerning he
subdivision of their land, I was aware ol numerous subdivisions approved by the Town of
Somers Planning Commission.

22. As favas I am aware none of the subdivisions the Planning Commission approved jn
the 32 years [ have represented tand owners in the Town of Somers concerning
subdivisions of their land were required o obtain Special Use Permits from the Somers
Zoning Convmission for carth products, excavation, removal, or filling pursuant to any
provision of the Somers Zoning and Subdivision Regulations, including §§ 214-67 & 68
L of the Zoning Regulations.

23. Tnmy experience in Somers and elsewhere, 1,000 cubic yards is not a large volune of
malerial to be excavated, removed, and filled for an average fot in cobnection wilh the
construction and landseaping work typicatly involved in most subdivisions, especially if
the subdivision plan included the construction of & road.

Ak T the 32 years | have represented land owners in the Town of Somers concerning the
subdivision of their land, the Somers Planning Commission has never required any of my
developer clients of a subdivision it approved to obtain a variance from the Zoming Board
ol Appeals to oxeavale, remove, or 1ill on a ot for any amount of rock and soil under any
provision of the Somers Zoning Regulations, including §§ 214-6§ E, where the material
was retained on site.

25. The construction of many of the subdivisions approved by the Town of Somers
Planning Commission in the 32 years [ represented land owners in the Town of Somers
concerning the subdivision of their Jand involved the excavation, removal, and fitling of
substantially morc than 1,000 cubic yards of matetial,
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26. 1f necessary, 1 can provide a niuch more detailed Affidavit specifyving:

2. Names of subdivisions

b. Names of developers

¢. Names of paccels of property

d. Names of surveyors

¢. Names of engineers

f. Names of altorneys

2. Names of town officials

h. Names of subdivisions where blasting was done

b Caleulations of cubic yvards of rocks and soil cxcavated, removed, and flled in
the subdivisions { have been involved in over the 32 vears | have represented
land owners in the Town of Somers concerning the subdivision of their land.
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£ [James E. Ussery, Ir. //

STATE OF CONNECTICUT)
) ss. Somers April 29, 2020
COUNTY OF TOLLAND )

On this the 29" day of April, 2020, before me, fohn M. Parks, the undersigned
officer, personally appeared, James £, Ussery, Jr., known to me (o be the persan who
subscribed to the within instrunient and acknowidedged that she executed the same For the
purpeses thetein contained.

SN
f{;-i"'\\-'imess "‘tfhereof' I heretmto set my hand.
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John I, I}fu{)é [x .f

Corm ii;SiDnCl' of the Superior Count
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